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It’s My First Business Court Case
What Should I Expect?
By Douglas L. Toering

Y

ou have met with the client. It’s
a business dispute, but this is
your first business court case.
What should you do? What
should you expect? You know the protocol
in an ordinary civil case: complaint, answer,
standard scheduling order, written discovery, depositions, dispositive motions, case
evaluation, mediation, settlement conference,
and then trial (for the roughly 1.5 percent
of civil cases that go to verdict.) But in the
business court, things are far different.
This article provides an overview of what
is unique about business courts—jurisdiction, procedure, discovery, judicial involvement, and alternative dispute resolution. This
should help you prepare for your first case
in the business court.1 And based on the
experiences of other litigators and their clients, you will likely find it satisfactory, too.

Subject-matter jurisdiction
One of the first issues to address when
you have a potential business dispute is
whether the business court has subjectmatter jurisdiction. If the case involves a
“business or commercial dispute,” the court
has jurisdiction. The business court is not
a separate court; rather, it is a separate
docket within the circuit court. Sixteen Michigan circuit courts have established business courts.2 The statute defines what constitutes a business or commercial dispute
and what does not. Therefore, carefully review MCL 600.8031. Also, MCL 600.8035(3)
provides that if part of the case includes
a business or commercial dispute, the entire case will be assigned to the business

“Trial Practice” is designed to provide
advice and guidance on how to effectively
prepare for and conduct trials.

court—even if it includes other claims specifically excluded as business or commercial disputes.
One key issue is whether a case must
meet the definition of a “business or commercial dispute” in MCL 600.8031(1)(c) and
MCL 600.8031(2) to be assigned to the business court. The former generally focuses on
the parties: are the parties to the lawsuit
either businesses or principals in the business? In contrast, the latter section focuses
on the kinds of claims involved in the litigation: are the claims the classic kinds of
business disputes? Different business courts
interpret these sections differently. Some
courts require that a case meet both MCL
600.8031(1)(c) and MCL 600.8031(2) to go
to the business court; other courts require
that the case meets either one. In practice,
some business courts have a “notice of assignment” or similar document that must
be completed before a case will be assigned to the business court.
If the circuit has a business court and
you have concluded that there is business
court jurisdiction, the case must be assigned to the business court. (As an aside,
most business court judges also have a
docket of nonbusiness cases, either civil or
criminal or both.) If, however, the business
court does not have jurisdiction, the case
cannot go to the business court—even if the

parties want to be there. In other words,
jurisdiction is mandatory.

Forum: arbitration, business court,
or federal court
Arbitration
Suppose your client’s case is clearly subject to binding arbitration, as many commercial cases are. Unless all parties agree to
waive the arbitration agreement, the case
should not be filed in the business court.3 If
it is, the business court judge will dismiss
the case under MCR 2.116(C)(7).4

Business court or federal court
There are advantages to filing in federal
district court where there is federal court jurisdiction.5 But if you prefer early and active
judicial intervention, expedited discovery,
and early mediation and would like a judge
trained in business issues, then the business court may be a preferable jurisdiction
for your case.6 Also, because business court
opinions are posted on an indexed website,7 you can learn how a particular judge
might rule on some of the issues in your client’s case. Given that business court opinions are posted, attorneys should present
their legal arguments (both in their briefs

The business court is not a separate court;
rather, it is a separate docket within the circuit
court. Sixteen Michigan circuit courts have
established business courts.
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You are an attorney and a counselor. As part
of representing your client, constantly think
about creative ways to resolve the dispute.
and on the record) in a way that helps the
judge draft the written opinion.
On the other hand, federal judges have
experience in certain kinds of cases that
state court judges (including business court
judges) might not.

Filing in the business court
Having considered the above, you decide to file in the business court. Check the
court’s local administrative order and website for particular filing requirements, such
as a notice of assignment. All business court
cases must now carry a “CB” suffix.8 In addition, the face of the complaint must state
that “the case meets the statutory requirements to be assigned to the business court.” 9
Moreover, the filing attorney must check the
box on the summons stating that “all or part
of the action includes a business or commercial dispute under MCL 600.8035.” Also,
your client has the same right to a jury trial
as in any other circuit court case.

Early case management conference
means know your case
Many business courts will hold an early
case management conference. At that time,
the court will probably discuss the timing
and amount of discovery, a date for an
early mediation, the status of settlement negotiations, and whether a business solution
is possible.10 The court may require counsel
to submit a joint case management plan before the conference. The result is a customized scheduling order that meets the needs
of the parties.
This, in turn, requires that counsel know
their case before the early case management
conference. Whether required or not, it will
be helpful for counsel to agree on as much
as possible—discovery, deadlines, identity

of the mediator, and so forth—before the
early case conference.

Local administrative
orders; local protocol
Each business court has a local administrative order approved by the Michigan
Supreme Court.11 In addition, some business courts may have other protocols that
apply to those particular courts. Oakland
County, for example, has a model protective order and a case management protocol on its website.12

Discovery
Before serving discovery, check whether
the court has initial discovery protocols.
Some business courts apply principles of
proportionality to discovery. In that regard,
amended Federal Rule of Civil Procedure
26(b) may provide guidance.13 In many
business courts, the days of “standard” interrogatories and requests for production documents and unlimited depositions are gone.
Rather, the business court will probably focus the parties on how much discovery is
needed for their particular case and when
that discovery should occur (before or after
mediation). In any event, business court
judges (like all judges) strongly encourage
the parties to resolve discovery disputes
without motion practice. Some courts use
volunteer attorneys, who act as “discovery
facilitators.” Before a discovery motion is
heard, the discovery facilitator tries to help
the parties reach an agreement.

Early alternative dispute resolution
As mentioned above, counsel should expect early mediation or other early alternative dispute resolution procedures in most

cases. Therefore, counsel should be prepared to discuss ADR at the early case management conference. Other ADR possibilities include summary jury trials, involvement
of an early neutral expert, conference between the parties’ experts, and a variety of
other methods.14 If the first mediation does
not produce a settlement, the court might
order a second mediation after discovery
has concluded. If case evaluation occurs at
all, it will probably occur after mediation.15
That said, this is a business case. The
parties have probably worked together for
some time, perhaps decades if the matter
involves a family business. Thus, the parties should discuss settlement before filing
suit. Failing that, pre-suit mediation may be
an option.16

Early and active judicial involvement
The business courts require a great deal
of judicial involvement. Not only is the business court judge involved early in the case,
he or she may remain frequently involved
as the case progresses depending on the
nature of the case. This can require a great
deal of the judge’s time. Overall, judges
employ “evidence-based practices,”17 which
reduce litigation waste. This helps lead to
efficient resolution of business disputes, just
as the business court statute requires.18

Motion practice
Many business cases involve complex
motions with voluminous exhibits. Given
that the business court judges are required
to publish opinions, this can result in some
delay in issuing opinions. For many (if
not all) judges, the caseload is very heavy.
Be patient.

Your role
You are an attorney and a counselor. As
part of representing your client, constantly
think about creative ways to resolve the
dispute. For most businesses and business
owners, litigation is loss mitigation. Seldom
is litigation a profit center. n
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