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Michigan Business Courts  
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Fast Facts:

The purpose of the two oppression 
statutes is to protect shareholders  
and LLC members from illegal, 
fraudulent, and willfully unfair and 
oppressive conduct.

Violation of an operating agreement  
or a shareholder agreement can be  
a basis for an oppression claim.

The trial court has broad discretion  
in fashioning a remedy when there  
is oppression.

M ichigan’s corporate shareholder oppression statute, MCL 450.1489, 
was enacted in 1989. MCL 450.4515, the limited liability company 
(LLC) counterpart, was enacted eight years later. The purpose of 

these two statutes is to protect shareholders and LLC members from illegal, 
fraudulent, and willfully unfair and oppressive conduct by those in control of 
the entity.

In the 2014 case of Madugula v Taub,1 the Michigan Supreme Court held that 
450.1489 does not provide a right to a jury trial. Instead, shareholder oppres-
sion claims are equitable. In that seminal case, the Court confirmed that the 
trial court has broad discretion to grant relief, if any, as it considers appropriate. 
Further, the Court explained that shareholders may modify the rights and inter-
ests provided to them in the Michigan Business Corporation Act through share-
holder agreements. Because these modified rights and interests are effective 
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among shareholders and the corporation, violation of a share-
holder agreement may be evidence of oppression.2 The logic 
of Madugula applies to LLCs as well.

This article reviews developments in Michigan oppression 
law by the Michigan Court of Appeals and the Michigan busi-
ness courts3 since Madugula.

What is oppressive conduct?

MCL 450.1489 and 450.4515 define “willfully unfair and op-
pressive” conduct as “a continuing course of conduct or a sig-
nificant action or series of actions that substantially interferes 
with the interests” of the shareholder as a shareholder, or 
member as a member. This may include “termination of em-
ployment or limitations on employment benefits” to the extent 
the actions disproportionately affect the oppressed member 
or shareholder.

On remand in Madugula, the trial court considered the 
entire mosaic of the parties’ relationship and held that there 
was clear evidence of oppression. The defendant had cut 
the plaintiff out of management of the company, terminated 
the plaintiff’s employment, violated the parties’ shareholder 
agreement, and withheld information. The court awarded 
damages and a buyback of the plaintiff’s stock.4

In Castle v Shoham,5 a minority member of Filter Depot, LLC 
sued the majority member, Midwest Air Filter (MAF), alleg-
ing that MAF engaged in oppressive conduct, including its 
unilateral decision to increase the management fee paid to 
it by Filter Depot and terminate Castle’s employment. The 
Macomb County Business Court denied MAF’s motion for 
summary disposition, finding that Castle had alleged facts 
demonstrating oppression under MCL 450.4515. The court 
confirmed that under Madugula, “a violation of the Operat-
ing Agreement, such as a refusal to allow a member to exer-
cise his right to vote on certain matters,” can be a basis for an 
oppression claim.6

The court explained that “when reviewing a claim under 
MCL 450.4515(3), the court is required to take into account 
the entire factual landscape, not one particular action, as the 
statute provides that oppression can be formed through ‘a con-
tinuing course of conduct.’”7 Castle’s right to vote was op-
pressed when MAF unilaterally approved the fee increase. Fur-
ther, MAF’s actions affected Castle particularly. By increasing 
the fee, MAF could divert Castle’s assets and lower Castle’s 
profitability while increasing its own profitability.8

In Brikho v Shirinian,9 the Macomb County Business Court, 
on reconsideration, held that the following actions by the de-
fendant could demonstrate oppression: (1) failing to satisfy 

obligations under an oral contract, (2) controlling day-to-day 
operations of the company, (3) keeping the company’s books 
and records at a location that made it difficult for the plaintiff 
to inspect them, and (4) breaching the operating agreement.

In Oakland County, the court found that oppression of the 
minority member’s agent could constitute oppression of the 
member himself.10 The minority member alleged oppression 
as a result of the defendants’ actions, which involved exclud-
ing the member’s agent from day-to-day operations of the 
company, making misleading statements about the business, 
refusing to provide financial information, and threatening to 
take steps to benefit the majority members. The court held 
that a trier of fact could conclude that the defendants’ actions 
constituted oppression.

In another Oakland County case, the court explained that 
“ ‘directors and officers of corporations are fiduciaries who 
owe a strict duty of good faith to the corporation which they 
serve.’”11 Indeed, a “‘director is a fiduciary. So is a dominant 
or controlling stockholder or group of stockholders.’”12 In this 
case, the plaintiff alleged that the defendants engaged in op-
pressive conduct by failing to conduct votes, failing to pro-
vide notice of meetings, making distributions in violation of 
the statute, paying excessive salaries, terminating the plain-
tiff’s membership interests, and neglecting to disclose funda-
mental information about the company. The court denied the 
defendants’ motion for summary disposition.

Of course, the failure to declare dividends, or “dividend 
starvation,” can be a classic case of oppression, depending 
on the facts of the case.13 In Blankenship v Super Controls, 
Inc,14 the company had surplus cash, was financially able to 
distribute profits without detriment to the business, and the 
control group did not have a valid reason for refusing to 
pay dividends.15

Surviving a motion for summary disposition

In Pitsch v Pitsch Holding Co, Inc,16 the Kent County Busi-
ness Court considered the entire landscape of oppression, 
including events that occurred both before and after suit was 
filed. The court found no basis for oppression, as the com-
pany was prospering financially because of the defendants’ 
responsible management.17

Of course, documentary evidence helps defeat a motion 
for summary disposition. For example, in Antakli v Antakli,18 
the court held that the plaintiff provided sufficient documen-
tary evidence to survive summary disposition on her oppres-
sion claim, including meeting minutes, e-mails, deposition 
transcripts, and her own affidavit. The court explained that 
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approval the reasoning in Berger v Katz30: “[a]lthough the by-
laws gave defendants the general authority to make business 
decisions. . . that does not mean that defendants were permit-
ted to act in a manner that was willfully unfair and oppres-
sive to plaintiff, as a minority shareholder.”31

What about fiduciary duties?

Under Michigan law, controlling shareholders in closely 
held corporations owe a heightened fiduciary duty directly to 
minority shareholders, akin to partnership law.32 In contrast, 
Michigan courts have been reluctant to apply this heightened 
standard to controlling members in the LLC context.33

However, the Macomb County Business Court has recog-
nized that “the two situations that would allow a minority 
shareholder to pursue a breach of fiduciary duty claim in the 
context of corporations would also allow a member to bring 
a breach of fiduciary duty claim against a majority member.”34 
Those situations are (1) where a minority shareholder (and 
therefore, a minority member) “has sustained a loss separate 
and distinct from that of other stockholders generally, and 
(2) [w]hen he can show a violation of a duty owed directly to 
him that is independent of the corporation.”35

In a related case, the court held that the defendant’s uni-
lateral decision to make a capital call involved an actual or po-
tential conflict of interest.36 Specifically, the capital call, which 
required only the plaintiff to make the contribution, would 
ultimately be used to pay the defendant’s management fee, 
which the defendant had unilaterally raised. The defendant 
was on both sides of the transaction, and a conflict of inter-
est existed.

Moreover, in another case, the Macomb County Business 
Court stated that “under certain circumstances a minority 
member may maintain a breach of fiduciary duty claim against 
a majority member.”37 There, the court found that the plaintiff 
sufficiently pled a claim for breach of fiduciary duty.

resolution of the claim was so substantially intertwined with 
fact finding and credibility determinations that summary dis-
position was inappropriate.

But when neither side presents sufficient evidence to sup-
port their allegations, the court is likely to deny the motion 
for summary disposition.19

What does it mean to be “in control”  
of the company?

Generally, the business courts have taken a literal view of 
whether someone is “in control” of the company. The key 
factor in many of these cases is actual “control.” The Saginaw 
County Business Court has explained that “[t]o be subject to 
a charge of ‘oppression,’ MCL 450.4515 reasonably requires 
that one possess the ability to oppress, and this ability comes 
from being ‘in control.’ The key is ‘control.’”20

For example, the Kent County Business Court held that 
shareholder oppression did not occur because the plaintiffs 
and defendants each collectively owned 50 percent of the 
company. Because the ownership interests were exactly equal, 
the defendants were not “in control.”21 Likewise, if a party pro-
vides advice to the company’s decision-making body but does 
not have final decision-making authority, the court may find 
that the defendant is not truly “in control.”22 Further, a member 
vested with the power to unilaterally remove a manager may 
not sustain a claim for oppression against that manager, as he 
or she may remove the manager at any time.23

Can actions taken consistently  
with an operating agreement be  
considered oppressive?

Pursuant to MCL 450.1489 and 450.4515, actions permitted 
by organic documents (such as bylaws or operating agree-
ments) or by agreement are by definition not oppression.24 
The Court of Appeals and the business courts have tended to 
apply the plain language of the statute.

For example, in Dart v Cendrowski,25 the plaintiff alleged 
oppression owing to the refusal of the company’s managers to 
allow the plaintiff to withdraw from the company or receive 
a withdrawal distribution. However, the operating agreement 
stated that no member was entitled to either action without the 
written consent of the manager.26 Because the company’s op-
erating agreement explicitly authorized the conduct, the plain-
tiff failed to state a claim for member oppression.27

Nevertheless, even if the operating agreement generally 
permits the activity, plaintiffs may be able to avoid dismissal 
by demonstrating that the defendants did not follow the spe-
cific requirements set forth in the agreement.28 Further, simply 
because an operating agreement permits certain general activ-
ity does not mean those in control may execute such power in 
an oppressive manner. In Ambulatory Anesthesia Assoc, PC v 
Borrego,29 the Oakland County Business Court quoted with 
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establishing his claim he will have established that Defendants 
acted in an inequitable manner. Consequently, the court is 
convinced that Defendants may not utilize the doctrine of 
laches to defeat plaintiff’s shareholder oppression claim.”48

Venue

MCL 450.1489(1)’s venue provision provides: “A shareholder 
may bring an action in the circuit court of the county in which 
the principal place of business or registered office of the cor-
poration is located. . . .” The Macomb County Business Court 
has interpreted this provision as permissive, not mandatory.49 
As such, a shareholder may bring an action in a county other 
than just those venues specified in the statute.

Conclusion

The Michigan business courts have been active in oppres-
sion cases. Before filing a motion in the business courts, one 
may wish to consult the decisions of the business court judges, 
which are available online.50 n

What other oppression issues  
are the business courts considering?
Remedy for oppression

The trial court has broad discretion in fashioning a rem-
edy. Remedies may include dissolution, canceling a provision 
in various documents, an injunction, purchase at fair value of 
the oppressed party’s shares, or damages. The list of reme-
dies is not exhaustive.38

In Demil v RMD Holdings,39 for example, the business court 
ordered a buyout, then a forced sale of the company as a result 
of the defendant’s oppression. After further consideration—
and because both parties were interested in buying out the 
other’s shares—the court ruled that a “buy-out procedure dif-
ferent than that specifically set forth in MCL 450.1489” was 
necessary. The court ordered the company sold through an 
auction.40 Demil highlights the broad discretion trial courts 
have under the oppression statutes.41

Statute of limitations

For damages, the statute of limitations under §§ 1489 and 
4515 is three years after the cause of action has accrued or two 
years after the shareholder-member discovers or reasonably 
should have discovered the cause of action, whichever occurs 
first. In Frank v Linkner,42 the court confirmed that § 4515 is a 
statute of limitation, not a statute of repose. Thus, the statute 
of limitations does not begin to run until accrual of the claim. 
Further, it can be tolled by principles such as fraudulent con-
cealment. The Michigan Supreme Court granted leave to ap-
peal and oral argument occurred on December 8, 2016.

Business courts have also considered statute of limitations 
issues. One court dismissed an oppression claim that related 
to employment termination because it was barred by the stat-
ute of limitations in MCL 450.1489(1)(f).43 Further, the Oak-
land County Business Court held that the plain language of 
MCL 450.4515(1)(e) creates a three-year limitations period only 
for damages.44 On the other hand, actions seeking relief un-
der the remaining subsections of the statute are governed by 
the six-year limitations period found in MCL 600.5813.45

Unclean hands

“A party seeking the aid of equity must come in with clean 
hands. The clean hands doctrine closes the door of equity 
to a party tainted with inequitableness or bad faith with re-
spect to the matter in which the party seeks relief.”46 Share-
holder and member oppression are equitable claims. The 
“clean hands” doctrine may preclude a defendant from rais-
ing certain equitable defenses or may prevent a plaintiff from 
obtaining any recovery.

For example, the Macomb County Circuit Court explained 
that “one who seeks equity must first offer to do equity, and 
since laches is an equitable doctrine, a defendant with unclean 
hands may not assert the defense.”47 Because shareholder 
oppression is an equitable claim, “if Plaintiff is successful in 
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