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Justices to Hear Cigarette Case

Justices Deny Kucinich's Bid
To Get on Texas Primary Ballot

By MARK H. ANDERSON
January 19, 2008; Page A6

WASHINGTON -- Altria Group Inc.'s Philip Morris USA unit Friday
won the chance to overturn a federal ruling allowing a Maine light
cigarettes marketing lawsuit to proceed.

The class-action lawsuit, filed under a Maine trade law, is like several
other cases filed around the country alleging Philip Morris was deceptive
in marketing Marlboro Lights and other cigarette brands as "light" with
lower tar and nicotine content than other cigarette products.

The lawsuit, filed on behalf of
smokers, seeks to recover
financial damages for
fraudulent marketing. Besides
the various pending state law
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Court of light cigarettes is an issue

addressed in a federal lawsuit
against the tobacco industry that is on appeal in a Washington-based
appeals court.

Philip Morris, the largest U.S. tobacco maker, tried to stop the lawsuit,
arguing the Federal Trade Commission's regulation of cigarette
advertising bars claims under a state law. A federal trial judge agreed
with Philip Morris. In August 2007, the 1st U.S. Circuit Court of
Appeals in Boston reversed the lower court decision, ruling the Maine
lawsuit could proceed.

That decision conflicts with a similar light cigarettes lawsuit that was
barred by the Fifth U.S. Circuit Court of Appeals in New Orleans.
Several more light cigarette cases are pending around the country.

Philip Morris, in its appeal, urged the high court to grant the case and
clear up confusion over whether the state law cases can proceed against
tobacco companies. "A definitive answer to this question will
significantly impact the outcome of dozens of pending lawsuits in which
the plaintiffs are alleging billions of dollars in potential liability," Philip
Morris said.

Attorneys for the plaintiffs argued the FTC has not set specific rules on
tar and nicotine advertising for cigarettes that would preclude a case
based on a state law.

"Philip Morris's own statements to the FTC in 1998 acknowledged that
there was no FTC regulation of these terms and it lobbied against the
creation of any such official guidance," the attorneys said.

Arguments will be held in the spring or fall of 2008. (Philip Morris USA
v. Good )

Court Accepts Wyeth Amputation Lawsuit
The Supreme Court also said Friday it will hear Wyeth's challenge to a
$6.8 million judgment awarded to a Vermont woman who lost part of her

arm after being injected with an antinausea drug the company sells.

The appeal is the latest in a series of cases it has agreed to hear regarding
state lawsuits and Food and Drug Administration regulation of various
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Wyeth's Supreme Court appeal centers on the labeling information it
provided for Phenergan, an antinausea drug. At issue is whether the
company can be sued under state product-liability laws over label
information even though it met federal labeling requirements by the
FDA.

( ol

In 2000, Diana Levine lost a hand and forearm to gangrene after Phenergan was inadvertently injected into an artery during
a push 1V injection, which is more potent and puts injected drugs into the body faster than a normal injection. Ms. Levine

Check t i ility i
1eck curren had gone to a medical facility in central Vermont for treatment of nausea.

yield or

learn more »
The drug's labeling, approved by the FDA, included the injection method as an option but warned of risks like gangrene if
the drug were injected into an artery.
Ms. Levine sued, arguing Phenergan's labeling was unsafe, and a Vermont jury awarded her $6.8 million in damages. On
appeal, the Vermont Supreme Court upheld the award, ruling that FDA drug regulations don't prevent a company from
being sued under state law over drug labeling.

£t Wyeth's high-court appeal urged the justices to review the case and rule that the FDA's federal drug regulation authority

&ﬁr Vanguard bars lawsuits alleging problems with drug company labeling.

"This conflict is currently at issue in tens of thousands of cases in our nation's courts, in which plaintiffs claim that
manufacturers should have modified FDA-approved prescription drug labeling,” Wyeth said. (Wyeth v. Levine)

Court Denies Kucinich Ballot Bid

The Supreme Court allowed Texas to print presidential primary ballots without Democratic candidate Dennis Kucinich's
name. The court refused to step into a dispute between Rep. Kucinich (D., Ohio) and the Texas Democratic Party over a
loyalty oath all candidates must sign to make the ballot.

Mr. Kucinich and singer-supporter Willie Nelson objected to the party oath that a presidential candidate must "fully
support" the party's eventual nominee. Kucinich crossed out the oath when he filed for a spot on the primary ballot.

A federal judge in Austin ruled against Mr. Kucinich last week. U.S. District Judge Lee Yeakel ruled the state party has the
right to require the oath. Messrs. Kucinich and Nelson argued it violated Mr. Kucinich's First Amendment right to free
speech.

Texas said its deadline is Saturday to print absentee ballots so that they can reach overseas voters in time for the March 4
primary. (Kucinich et al v. Texas Democratic Party et al)

Court Broadens Review of Employment Disputes

The high court broadened its review of employment disputes in the work place by adding three new appeals to an already
busy employment-law docket.

One of the cases accepted turns on whether federal law prevents an employer from firing someone after they participate in
an internal sexual-harassment investigation. That case, Crawford v. Nashville, involves a Nashville school district payroll
coordinator who was fired after she told an internal investigator the district's employee-relations director harassed her.

So far in this term, the justices have agreed to hear more than 10 cases that center on disputes between employers and
workers. Among other issues, the Supreme Court will settle legal questions about age discrimination, pension benefits,
workplace retaliation and disability rights.

In the Nashville case, Vicki Crawford was fired following a 2002 internal investigation of sexual-harassment allegations
against Gene Hughes, the employee-relations director. According to legal filings, the investigation followed several reports
of misconduct but didn't result in disciplinary action against Mr. Hughes. But Ms. Crawford and two other employees who
participated in the harassment investigation were fired.

Ms. Crawford turned to the Equal Employment Opportunity Commission and brought a lawsuit under Title V11 of the Civil
Rights act. A U.S. District Court ruled her participation in the internal investigation of Hughes wasn't covered by retaliation
provisions in the federal discrimination law. The Sixth U.S. Circuit Court of Appeals in Cincinnati agreed.

U.S. Solicitor General Paul Clement, in a brief filed by the federal government, urged the Supreme Court to review the
appeal. "Internal investigations are an integral aspect of Title VIl and there is no reason to leave cooperating witnesses

http://online.wsj.com/article/SB120066861569200707.html?mod=googlenews wsj 1/21/2008



Justices to Hear Cigarette Case - WSJ.com Page 3 of 3

unprotected," Mr. Clement said.
Justices will hear arguments in the spring or fall of 2008. Two other employment law matters were granted Friday:

« The high court will decide whether a rating scale used by the Knolls Atomic Power Laboratory, operated by Lockheed
Martin Corp., discriminated against older workers in violation of the Age Discrimination in Employment Act. The
laboratory, which operates under an Energy Department contract, fired employees in a staff reduction after scoring them on
performance, flexibility and the criticality of their skills, plus points for years of service. Of 31 people laid off under the
system, 30 were over the age of 40. At issue in the case are legal questions on how "reasonable factors other than age" are
determined when deciding whether the federal age discrimination law was violated. (Meacham v. Knolls Atomic Power
Laboratory)

- The court will also decide whether MetL ife Inc. can both determine disability benefits and pay the claims of a Sears
Holdings Corp. employee on long-term leave from the retailer. A federal appeals court ruled this dual role was improper.
The Supreme Court will decide how courts should take such conflicts into account when reviewing disability cases under
the Employee Retirement Income Security Act. (MetLife v. Glenn)

--The Associated Press contributed to this article.

Write to Mark H. Anderson at mark.anderson@dowjones.com
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